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REGENT DECISIONS 

Agency— LiABiLiTv os Agent and Undisciosed Principal— Election.— The plain- 
tiff recovered judgment on a contract against the defendant, before he learned 
that the latter was the agent of an undisclosed principal. The plaintiff then threat- 
ened to sue the principal, who compromised by a partial payment of the claim. The 
defendant, having been granted a new trial, pleaded that the acceptance of pay- 
ment from the principal constituted an election to hold the latter, thereby releasing 
the defendant. Held, for the plaintiff, for the amount unpaid by the principal. 
Clarry Lumber Co. v. O'Brien (Sup. Ct. App. T. 1921) 117 Misc. 319, 191 N. Y. 
Supp. 182. 

A person who deals with an agent for an undisclosed principal can hold 
either the principal or the agent. See Duerr v. Sloan (1919) 40 Cal. App. 653, 656, 
181 Pac. 407. The liability is alternative, rather than joint or joint and several. 
See Bwing v. Hayward (Cal. 1920) 195 Pac. 970, 974; Tuthill v. Wilson (1882) 
90 N. Y. 423, 428. But he must elect whom he will hold. See Bwing v. Hayward, 
supra, 975. There is much confusion as to what constitutes an election. An action 
prosecuted to judgment against the agent before knowledge of a principal is not an 
election. Linguist v. Dickson (1906) 98 Minn. 369, 107 N. W. 958; Brown v. 
Reiman (1900) 48 App. Div. 295, 62 N. Y. Supp. 663. After discovery of the 
principal, the scope of action without electing is more limited. But the plaintiff may 
still file a claim against the bankrupt agent; Curtis v. JVilliamson (1874) L. R. 
10 Q. B. 57. He may also start a suit against the agent. Ferry v. Moore (1885) 
18 III. App. 135. It has even been held that though he receives a small payment 
on the claim presented against the one, he is not barred from proceeding against 
the other. Hoffman v. Anderson (1902) 112 Ky. 893, 67 S. W. 49; Jones v. John- 
son (1888) 86 Ky. 530, 6 S. W. 582; contra, Barrell v. Newby (C. C. A. 1904) 
127 Fed. 656 (semble). However, prosecuting the action to judgment after discov- 
ery has been held an election. Murphy v. Hutchinson (1908) 93 Miss. 643, 48 So. 
178; Cherrington v. Burchell (2d Dept. 1911) 147 App. Div. 16, 131 N. Y. Supp. 
631 (semble); see Tuthill v. Wilson, supra, 429; contra, Beymer v. Bonsai (1875) 
79 Pa. St. 298; Tew v. Wolfsohn (1st Dept. 1902) 77 App. Div. 454, 457, 79 N. Y. 
Supp. 286 (semble). In the instant case the plaintiff accepted a payment from 
the principal, to whom he gave a complete release. To allow him to continue 
to pursue the agent seems to confuse further the doctrine of election. 

Assignment— Equity— CoNvEVANcE of Expectant Inheritance. — The defendants, 
during the life of their father, executed a warranty deed to the plaintiff, purport- 
ing to convey their undivided interest in the lands owned by their father. Upon 
the father's death, title descended to the defendants and the plaintiff brought a bill 
in equity to recover possession of the land and to remove the cloud on his title. 
Held, inter alia, the defendants' demurrer was properly sustained. Hunt v. Smith 
(1921) 191 Ky. 443, 230 S. W. 936. 

By the weigfiTof authority, equity will enforce a conveyance or assignment of 
the expectant interest of an heir apparent in his living ancestor's estate. Thornton 
v. Louch (1921) 297 111. 204, 130 N. E. 467; Hale v. Hollon (1897) 90 Tex. 427, 
39 S. W. 287; see Pomeroy, Equity Jurisprudence (3d ed. 1907) § 1287. Relief is 
given on the theory that the conveyance or assignment of the expectancy operates as 
a contract to convey when the interest becomes vested in the heir. See Thornton v. 



